INTRODUCTION
The California Environmental Quality Act (CEQA) generally forbids any governmental entity in the state from proceeding with any project unless it first discloses all of the project's significant environmental impacts and either mitigates those impacts, if feasible, or makes a finding that other considerations justify going forward with the project despite them. When the project is a statewide program rather than an isolated decision, this creates a potential problem. Simply complying with CEQA will not be enough. Any mitigation measure that adopts general standards to govern that program will likely also be a regulation subject to the California Administrative Procedure Act (California APA). 1 Recently, the California Court of Appeal held that mitigation measures that meet the Califomia APA's definition of regulation are subject to that statute's requirements, in addition to CEQA. That case -Center for Biological Diversity v. Department of Fish & Wildlife -struck down mitigation measures purporting to regulate the private fish stocking industry as illegal "underground regulations." 2 An "underground regulation" includes any rule that meets the California APA's' broad definition of regulation but was not enacted according to the statute's procedures. 3 Such regulations are categorically unenforceable. 4 Consequently, any agency imposing a mitigation measure under CEQA that would be considered a regulation under the Ordinarily, an agency proceeds through three steps in the CEQA process. 10 First, it determines whether the project is subject to CEQA at all." A project is exempt from CEQA if it would obviously not have a significant effect on the environment.
12 Projects subject to a statutory exemption are also exempt.1 3 Unless the project is exempt, the agency prepares an initial study to determine whether the project may have a significant effect on the environment. 14 If the initial study does not yield substantial evidence of any significant environmental impacts, the agency prepares a "negative declaration" and the project can proceed without further review. 15 The project proponent or the government may also modify the project to avoid the significant environmental effect and adopt a "mitigated negative declaration." 1 6 But, if the initial study concludes that the project may have some significant environmental impact, the agency generally must prepare an "environmental impact report" or "EIR."l 7 That report is "the heart of CEQA."' 8 The report must "identify the significant effects on the environment of a project, . . . identify alternatives to the project, and . . . indicate the manner in which those significant effects can be 10. CAL. CODE REGS. TIT. 14, § 15002(k) (2015).
CAL. CODE REGS. TIT. 14, § § 15061, 15062 (2015).
12. CAL. CODE REGS. TIT. 14, § 15061 (2015). 13. See CAL. CODE REGS. TIT. 14, § § 15061, 15261-15333 (2015).
14. CAL. CODE REGS. TIT. 14, § 15063 (2015). Due to uncertainty, it can often be difficult to determine whether a potential environmental impact is significant. John Watts, Reconciling Environmental Protections with the Need for Certainty: Significance Thresholds for CEQA, 22 ECOLOGY L.Q. 213 (1995); see Laurel Heights Improvement Assn., 47 Cal. 3d 395 (1988). These determinations also often end up the subject of litigation. See Varner, supra note 5, at 1457-66. mitigated or avoided." 9 The result is often a voluminous report spanning several thousand pages.
0
The process begins with a draft environmental impact report. The draft must identify the project's basic objectives so that the agency and the public can assess the project's benefits, alternatives, and potential mitigation options.
2 1 The draft report must "describe a range of reasonable alternatives to the project ... which would feasibly attain most of the basic objectives of the project but would avoid or substantially lessen any of the significant effects of the project, and evaluate the comparative merits of the alternatives."
2 2 This list of alternatives must include a "no project" alternative that compares the impacts of the project to the effects of not undertaking the project. 23 The draft report must identify the environmental impacts of each alternative and mitigation measures to reduce the significance of the impacts.
4
After preparing the draft report, the agency must make it available for public comment.
2 5 The agency must "consider" and "evaluate" every comment submitted on the draft and prepare a written response to each significant environmental issue raised by a commenter. 26 The draft, public comments, and agency responses are then all included in a final environmental impact report for the agency's final review.
27
A project that will have a significant effect on the environment cannot be approved unless: (1) the final environmental impact report includes feasible and enforceable mitigation measures that reduce the effect to insignificance; (2) the effect is avoided through the adoption of an alternative or; (3) mitigation is infeasible and the project's overriding benefits outweigh the significant effect. 2 8 To streamline the CEQA process for ongoing government programs, or where many similar projects would otherwise have to go 29 through review, an agency can "tier" the environmental review process. 30 The agency tiers the review process by addressing environmental impacts and mitigation requirements common to the program as a whole in a program environmental impact report and addressing site-specific or case-specific issues in a supplemental report.
3 ' Where the mitigation measures imposed under the programwide environmental impact report render any remaining impacts of the specific project insignificant, the project may proceed under a negative declaration.
32
This process creates a potential problem, however. Unlike the runof-the-mill environmental impact reports that apply only to a single project, a program environmental impact report sets standards that govern an entire class of projects. 3 It was founded on the perception that there were too many regulations imposing unnecessary burdens on the state and its people.
3 6 The legislature also believed that too many regulations were imposed in secret, therefore the California APA's procedural protections were intended to "insure that due process concerns are satisfied."
3
As the California Supreme Court explained, increased public participation in the process also improves the quality of regulations.
38
"The Legislature wisely perceived that the party subject to regulation is often in the best position, and has the greatest incentive, to inform the agency about possible unintended consequences of a proposed regulation. Moreover public participation in the regulatory process directs the attention of agency policymakers to the public they serve, thus providing some security against bureaucratic tyranny. Due to the importance of those purposes, the courts resolve any doubts about the statute's applicability in its favor.
0
The California APA's requirements include: (1) public notice of proposed and final regulations; 4 1 (2) an opportunity for public comment; 42 (3) a public hearing, if requested; 4 3 (4) responses to public comments; 44 and (5) submission of all regulations to an independent agency -the Office of Administrative Law.
4 5 Any person may challenge any regulation as contrary to law or improperly promulgated.
6
Every regulation, unless within a narrow list of enumerated exceptions, must be formally adopted through the California APA's procedures. 47 The statute defines "regulation" very broadly as "every rule, regulation, order, or standard of general application, or the amendment, supplement, or revision of any rule, regulation, order, or 2015]1 9 standard adopted by any state agency to implement, interpret, or make specific the law enforced or administered by it, or to govern its procedure." 48 The California Supreme Court has interpreted the term "regulation" to include any rule that is "generally applicable" 49 and implements, interprets, or makes specific the law enforced or administered by the agency, or governing its procedures.
5 0 This definition is broader than the statute's federal counterpart because it applies to any rule, not just "legislative" rules.
'
The California APA contains a narrow list of regulations that are exempt from its notice and public comment requirements. These are:
(1) a regulation adopted by an agency in the judicial or legislative branch;
52 (2) that establishes criteria or guidelines for agency staff to perform an audit, investigation, examination, or inspection, settle a commercial dispute, or negotiate a commercial arrangement; 5 6 (6) a regulation that embodies the only legally tenable interpretation of a provision of law;
5 7 (7) a regulation that establishes or fixes rates, prices, or tariffs; 5 1 (8) a regulation that relates to the use of public works; 59 and (9) a regulation that is directed to a specific person or group and does not apply generally throughout the state.
60
Any non-exempt regulation that has not been formally adopted through the California APA's procedures is an "underground regulation." 6 1 Agencies that adopt underground regulations face two significant consequences. First, the agencies are categorically prohibited from enforcing the underground regulation. Consequently, and regardless of the agency's expertise in interpreting and administering the statute, "courts in effect ignore the agency's illegal regulation." 66 The courts' approach significantly distinguishes the California APA from its federal counterpart, under which interpretive regulations are exempt from notice-and-comment, but nonetheless receive substantial deference. 67 mean that the prohibition will not be triggered if an agency attempts to comply in good faith but makes some minor error. But there has never been a case in which a court found that happened. Rather, whenever the courts have found that the California APA was violated, the regulation could not be enforced. See only lawful way to adopt regulations is through the California APA's procedures. Due to of the vastly different purposes underlying the two statutes, their procedural requirements differ in significant ways. The California APA requires more detailed notice regarding the content of the proposed regulation, its purposes, and the evidence supporting it than CEQA. 7 n The California APA also requires agencies to exert greater efforts to publicize proposed regulations. 72 The California APA also requires agencies to analyze a broader array of issues than CEQA. Under the California APA, an agency has an affirmative obligation to consider "the [regulation's] potential for adverse economic impact on California business enterprises and individuals," 7 3 and the impact on "creation or elimination of jobs" and "creation of new businesses or the elimination of existing businesses" within the state.
74
CEQA, by contrast, does not require any consideration of economic impacts. 7 5 Those substantive differences carry over to the agency's obligation to respond to public comments. Under the California APA, an agency must summarize every objection or recommendation made during the public comment period "together with an explanation of how the proposed action has been changed to accommodate each objection or recommendation, or the reasons for making no change," regardless of the subject of the public comment. 7 6 CEQA, however, myopically focuses on environmental impacts; an agency must only respond to public comments that address environmental issues.
7
Finally, the California APA contains a unique requirement: agencies must submit regulations to the Office of Administrative Law for review of their "necessity, authority, clarity, consistency, reference, and nonduplication.'s If a proposed regulation fails any of the criteria, it is returned to the agency and, if any significant changes are required, the promulgation process may have to begin anew. 
B. Program EIRs are Particularly Likely to Contain Underground Environmental Regulations
A survey of existing program environmental impact reports highlights the particular seriousness of this issue. Not only is there a significant risk that many program EIRS may contain underground environmental regulations, but they also deal with significant environmental and human health issues. Discussion of examples of the types of programs that may be affected highlights this issue.
In 82. Suction dredge mining involves the use of a motorized pump and hose to suck up streambed materials, which is then run through a sluice box to trap gold and other dense materials, after which the water and remaining sediment is dumped back can increase noise pollution, destabilize streambeds, stir up mercury and other materials contained in streambeds, interfere with fish and other protected wildlife, and disturb cultural resources. 83 To address these concerns, to the extent of the Department's statutory authority, 84 the environmental impact report proposed several regulations governing the number of permits, reporting requirements, and time, place, and manner restrictions. The State Water Resources Control Board prepared a program environmental report addressing the environment impacts of biosolids when used as fertilizers. 8 6 That report found that uncontrolled land application of biosolids could have several significant adverse environmental impacts such as polluting groundwater, poisoning fish, depleting protected wildlife, contaminating food, and exposing residents and agricultural workers to radionuclides. 8 7 To mitigate these impacts, the report established screening and reporting requirements, grazing restrictions, and restrictions on chemical buildups in the soil. 88 The Department of Conservation prepared a programmatic environmental impact report addressing the environmental impacts of 89 The report found that fracking, in addition to posing risks of spills, could have adverse impacts on air quality, fish, wildlife, vegetation, greenhouse gas emissions, and water quality. 90 To address these impacts, the report adopted several mitigation measures, including restrictions on which water sources may be used, how wells are designed, how close wells can be to various areas, and requirements to install protective devices to reduce impacts to biological or water resources. 91 Another example includes the Department of Fish and Wildlife's program environmental impact report governing state and private fish stocking in waters throughout California.
9 2 The report identified impacts on several amphibian and fish species from predation and competition for food, increased risk of invasive species, and potential impacts to water quality. 93 To address these concerns, the fish stocking report proposed several mitigation measures, including new requirements for two programs administered by the department. 4 The report modified the "Fishing in the City" program, through which the Department encouraged fishing opportunities for urban residents by imposing a new evaluation protocol to determine which water bodies would be stocked with fish. The report also required participating businesses to adopt monitoring and reporting programs to ensure that 
See id. ES-8-2 1.
91. See id. The Department has since identified these measures as underground environmental regulations and acknowledged they must be formally promulgated. See Department of Conservation, SB 4 EIR Certification Statement (July 1, 2015 their facilities were free of invasive species. 95 The mitigation measures also included new requirements for obtaining a private stocking permit -which is required to stock fish in any water, including private ponds or lakes -by mandating that a Department biologist apply an evaluation protocol to determine whether the stock fishing would impact any of the "decision species." 96 Because each of those program environmental impact reports adopt mitigation measures that will apply to all of the decisions made under the program, the programs appear to implicate the California APA. However, the mitigation measures probably do not implicate the California APA due to anything specific to them, but rather due to the nature of a program environmental impact report.
C. The California APA Applies to Underground Environmental Regulations
Until recently, mitigation measures had never been challenged as underground environmental regulations. In Center for Biological Diversity v. Department bf Fish and Wildlife, 97 an organization representing recreational fishermen and associated businesses challenged the mitigation measures adopted in the fish stocking environmental impact report discussed above. 98 In adopting these mitigation measures, the Department of Fish and Wildlife did not follow the California APA's procedures. 99 During litigation, the Department did not deny that the mitigation measures fell under the statute's definition of regulations, but argued that they were exempt.' 00 Pesticide Regulation,"II which construed the exemption to apply to an "agency's rule [that] does not require the individuals or entities affected to do anything they are not already required to do." 11 2 The application of this exemption brings up an important question because most agencies could argue that their mitigation measures (provided the measures were crafted properly) regulate their own employees and only incidentally affect third parties. Almost any mitigation measure could be framed as a requirement that mandates an agency official to consider certain factors when exercising discretionary authority to grant a permit or permission for private action. Under the Department's argument, such mitigation measures would categorically escape review under the California APA.
Perhaps unsurprisingly, the Court of Appeal did not find this giant loophole in the California APA. Rather, the court narrowly interpreted Californians for Pesticide Reform 11 3 to only apply to internal agency policies that do not impose new duties on the agency or any member of the public that would substantively affect a public program."
4 The evaluation protocol "significantly affects numerous citizens, both those who run established fish stocking businesses and those, especially children, who enjoy participating in the program.""'s I light of these significant external impacts, the California APA's aim, providing affected parties -an opportunity to be heard, would be Pesticide Reform upheld an agency's policy to prioritize certain pesticides for toxicity reviews under a statute that mandated the review of all pesticides. See Californians for Pesticide Reform, 184 Cal. App. 4th at 893 -94. According to that decision, this policy falls within the internal management exception because it "will not determine if the pesticides will undergo review, but merely prioritize when the pesticides will undergo review." Id. at 909. Consequently, the policy did not impose any new duties on the agency or any member of the public, but merely provided for the optimum allocation of the agency's resources to perform a preexisting duty. That reasoning should generally foreclose agency reliance on the internal management exception when defending underground environmental regulations. Any such regulation would likely have some significant impact on a third party, either the person subject to the regulation or someone else related to the program. After all, if the regulation did not affect parties external to the agency, it would not mitigate any significant environmental impacts.
The Department also argued that the mitigation measures were exempt from the California APA as the only legally tenable interpretation of existing law.' 1 7 The Department pointed to several statutes and regulations related to fish stocking's environmental impacts and argued that it could only reconcile these numerous obligations through the proposed mitigation measures." The Department's argument was not a traditional argument for the exemption. The Department did not, for instance, argue that a statute or regulation expressly compelled any of the mitigation measures. Department's argument implied that the challenger must articulate some alternative regulation that complied with existing laws.'21
The Court of Appeal was not persuaded, however. Instead, the court reaffirmed that the exemption only applies to regulations that are patently compelled by existing law or regulation such that the interpretation is essentially rote or ministerial. 122 The mitigation measure imposing monitoring and reporting requirements for invasive species was not compelled by a statute that forbade possession or transfer of those species and required any species found to be reported to the Department.1 23 Although the mitigation measure might have been the most practical means of enforcing that requirement, it was not the only legally tenable way to do so.1 24 The court similarly rejected the application of the exemption to an evaluation protocol for private fish stocking permits.1 25 Though several laws restricted private stocking and the Department's permitting decisions, the particular protocol contained in the underground regulation was not set out in any of them.1
26
As a consequence, agencies that adopt underground environmental regulations will rarely, if ever, be able to rely on the lone legally tenable interpretation exemption. This exemption is no broader in those circumstances than any other, notwithstanding CEQA's requirements to mitigate.
IV. WHAT ARE THE CONSEQUENCES OF PROHIBITING UNDERGROUND ENVIRONMENTAL REGULATIONS?
Consistent with the California APA's purpose, the prohibition against underground environmental regulations is likely to be 128 Thus, the public will have an opportunity to raise more issues in the promulgation process, including the costs and burdens associated with mitigation measures. 129 Also, the agency will have to grapple with those impacts.'
30
Under CEQA, agencies give little consideration to the costs of mitigation.131 So long as mitigation measures are "feasible," they can be imposed.
13 2 Under this feasibility standard, however, agencies do not carefully weigh the costs and benefits of regulation. A mitigation measures is "feasible" if it is capable of being accomplished in a reasonable time. 133 For example, a mitigation measure that costs 10 dollars for every I dollar of environmental benefit is feasible, but not advisable. In fact, agencies have little incentive to consider efficiency because CEQA does not require agencies to respond to comments criticizing compliance costs.
By reducing the risk that regulations will impose substantial costs with meager benefits, the obligation to consider and respond to public concerns regarding costs and burdens associated with underground environmental regulations will likely cause agencies to behave more rationally.'
35 That result will probably also change how mitigation measures are expressed because it will encourage performance standards over prescriptive standards.' 36 Second, the California APA will require the Office of Administrative Law to review regulatory mitigation measures.
137
According to Asimow, this is a significant check and may explain why many agencies have adopted underground regulations. 138 The review requires agencies to demonstrate that mitigation measures are necessary, statutorily authorized, clear, and not duplicative.1 39 Under CEQA, no independent agency reviews the data and policy arguments to determine whether the new regulation is necessary. 140 Instead, only the agency that will exercise this authority, which has little incentive to keep its own power in check, considers that question. '41 Finally, if appeals to the agency and Office of Administrative Law do not yield any results, anyone may obtain judicial review of the rationale behind the regulation. Although judicial review in the context of a challenge to an agency's weighing of a regulation's costs and benefits is deferential, some review is better than nothing. Under CEQA, one cannot challenge a mitigation measure on the grounds that it does not satisfy cost-benefit analysis. consistent with the valid regulations governing the program, 143 the Department must grant it. As a consequence, the invalidation of the underground regulations allows the program to continue as it had before its illegal adoption. Thus, judicial recognition of underground environmental regulations was clearly deregulatory in that case. However, judicial recognition of underground environmental regulations can also come w7ith some costs, particularly where the program is not ministerial. Failure to implement mitigation imposed under CEQA can result in an injunction against further implementation of the program.144 Because agencies will be required to jump through additional procedural hoops before implementing mitigation measures, those affected by a program may experience additional uncertainty, delay, and associated costs.
14 5 Depending on the program, the additional uncertainty, delay, and costs may be extremely important. 147. Note that this is true regardless of whether the regulation ultimately adopted is more burdensome or less than what was expected. Any change that would make past investments inefficient would have these impacts. Industries that At first blush then, prohibiting underground environmental regulations may increase the risk that a program will have to be suspended during the period between the recognition of significant environmental impacts and the promulgation of a regulation under the California APA. In the recent environmental impact report analyzing fracking throughout the state, for instance, the Department of Conservation concluded that it could not finalize and implement several mitigation measures because the measures would be underground environmental regulations. 14 8
Consequently, only mitigation measures that do not constitute regulations will be implemented until formal regulations are adopted.1 4 9 Fortunately, the Department of Conservation prepared that environmental impact report pursuant to a specific piece of legislation and, it appears, that delay will not translate into a moratorium.1 5 0 However, if that fortunate result had not occurred, the state's economy would likely have been substantially affected because fracking, which is responsible for 20 percent of the oil produced in the state, 15 ' would have stopped until those regulations were adopted. That delay would have resulted in the loss of about 40 million barrels, 152 worth approximately $160 million.
3
What options, other than those that would lead to litigation under the California APA or CEQA, does an agency have to avoid suspending implementation of a program while it formally adopts regulations? One option would be to frame the mitigation measure as a vague requirement that the agency consider and, if appropriate, adopt regulations to mitigate any environmental impact. Such an approach would be fully consistent with the California APA, but could expose the agency to challenge under CEQA. CEQA states that mitigation measures should be "fully enforceable" 154 and someone might challenge such an aspirational mitigation measure as being inconsistent with that requirement.
Another potential option to reduce that risk would be framing the mitigation measure as a requirement that the agency adopt a particular regulation on an emergency basis while it pursues formal adoption of permanent regulations. The California APA allows state agencies to impose emergency regulations immediately, for up to 180 days, if necessary to avoid serious harm to the public peace, health, safety, or general welfare. 155 Such regulations can be readopted for up to two additional ninety day periods. 156 That approach could provide an agency with a maximum of six months to formally promulgate the regulation. Although that procedure was designed to allow agencies to proceed while complying with California APA's procedures, the allotted time may be insufficient. The procedure may not provide the agency with enough time to complete that process if the regulation is complex or significantly affects stakeholders. The agency may also face a challenge under CEQA on the grounds that, because the emergency regulation is only temporary, the mitigation is not "fully enforceable." The agency may also face a challenge under the California APA if the mitigation measure effectively pre-commits the agency to adopting a particular regulation.
An agency would be better off by acknowledging in the environmental impact report that it cannot impose requirements absent formal regulations. That would prevent the agency from fully mitigating the impacts of the program. The agency could also adopt a statement of overriding consideration to allow the program to continue while the agency separately promulgated regulations. CEQA does not require the agency to delay or temporarily suspend a program if the delay would result in substantial adverse impacts to the state, its industries, or program participants.`7 Rather, the agency may allow the program to proceed if economic, legal, social, technological, or other considerations make mitigation unfeasible and "specific overriding economic, legal, social, technological, or other benefits of the project outweigh the significant effects on the environment." 15 8 In the suction dredge mining environmental impact report, for instance, the Department of Fish & Wildlife concluded that it did not have statutory authority to impose measures required to fully mitigate the impacts of the mining. 159 By statute, the Department is limited to regulating suction dredge mining to ensure that such mining does not harm fish.1 6 0 Consequently, the Department acknowledged that it could not feasibly mitigate some environmental impacts in light of its limited statutory authority.
1 6 1 Having regulated all of the impacts that it could, the Department found that overriding economic, legal, social, lightly to be overturned." 1 68 So long as the agency demonstrates that it considered all of the benefits of the program and its impacts, and the decision is supported by substantial evidence, the program will be upheld.1 6 9 The agency's decision could be based on a statutory duty to implement the program, if there is one;' 7 0 the economic consequences of delay; the distributional consequences of delay, particularly if the program affects poor or underserved communities; or any other legitimate policy grounds that weigh in favor of allowing the agency to continue implementing the program while separately pursuing adoption of new regulations.
One of the main benefits of this approach is that the agency's ability to separately adopt emergency regulations or formally promulgate permanent regulations will not be prejudiced. The approach also would not bind the agency if, during the process of promulgating those regulations, the agency discovered that the regulations were ill advised or there were unforeseen alternatives that more efficiently mitigate the program's impacts. That is precisely why the California APA mandates the procedures it does. Regulated parties not only have access to greater information regarding the consequences of regulations, but also have incentives to bring those consequences to light. Government bureaucrats, on the other hand, may only be able to speculate about the consequences of their regulations, particularly if those consequences are outside their area of expertise.
CONCLUSION
Individuals and businesses regulated by, or participating in, state programs should welcome judicial recognition that the California APA applies to regulations adopted under CEQA documents. Prohibiting underground environmental regulations will result in agencies being unable to impose burdensome new requirements without first submitting the requirements to full notice, comment, and review by the Office of Administrative Law. At a minimum, that will ensure that agencies must acknowledge and address the broader impacts of such mitigation measures, rather than only considering their environmental impacts. However, that result may also result in added delay and uncertainty for individuals affected by statewide programs. Agencies have several options to mitigate those consequences, including changing how they frame mitigation measures, using emergency regulations, and adopting statements of overriding considerations. Judicious use of these options will help ensure that the California APA furthers its purpose of reducing regulatory burdens, rather than exacerbating them by unnecessarily stalling implementation of government programs.
